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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 



ARISTA RECORDS, INC., a Delaware 
corporation; MAVERICK RECORDING 
COMPANY, a California joint venture; SONY 
MUSIC ENTERTAINMENT INC., a 
Delaware corporation; PRIORITY RECORDS 
LLC, a California limited liability company 
UMG RECORDINGS, INC, a Delaware 
corporation; ATLANTIC RECORDING 
CORPORATION, a Delaware corporation" 
WARNER BROS. RECORDS INC., a 
Delaware corporation; MOTOWN RECORD 
COMPANY, LP., a California limited 
partnership; ELEKTRA ENTERTAINMENT 
GROUP INC., a Delaware corporation- 
CAPITOL RECORDS, INC., a Delaw^ 
corporation; VIRGIN RECORDS AMERICA, 
INC., a California corporation; BMG MUSIC,' 
a New York general partnership; and 
INTERSCOPE RECORDS, a California 
general partnership, 

PlainUffs, 



vs. 



§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
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§ 
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§ 

§ 
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§ 



UrotriSBrtflsCoiirB 

MAY 2 4 Z004 



||Bd>adN.«<S«»y.O«'=^ 



bi toufi 



Case No.: 



H 04-1677 



J 



DOES I -9, 



Defendants. 



§ 
§ 
§ 

§ 



ORDER GRANTING PLATNTnTPS* ■rxPEDITir.n FrPAo^^,^^jj^^ p^R ORDPR 
PERMirriNC^ THIRD-PARTV nT«rovr,tV PRIOR TO JiinoJ^ ^^^ 

CONFERENCE ^ ^ ' 



Upon the Expedited Ex Parte Motion of Plaintiffs for Order Permitting TTiird- 
Party Discovery Prior to Fed. R. Civ. P. 26(f) Conference and Memorandum of Law in Support, 
and die declaration of Jonathan Whitehead and the exhibit thereto, it is hereby: 
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ORDERED that Plaintiffe may serve immediate discovery on Texas A&M 
University to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that seeks 
information sufficient to identify each Doe Defendant, mciuding the name, address, telephone 
number, e-mail address, and Media Access Control addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffs in - 
response to the Rule 45 subpoena may be used by Plaintiffs solely for the purpose of protecting 
Plaintiffs' rights under the Copyright Act 



Dated: P'^-A^ ^^D^ ^l^ O V 

United States District Judge 
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UNITED STATES DrSTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 



UMO RECORDINGS, INC.. a Detewaro 
c«po«»U«Mi; A'l^ANTIC RECORDING 
CORPORATION, a Delaware coniofstioo: 
WARNER BROS. RECORDS INC, a 
Delavwit« coipantioa; SONY MUSIC 
ENTERTAINMENT INC., a Delawwc 
corporation; BMO MUSIC, a New York 
gcacral partnership; and VIRGIN 
RECORDS AMERICA. INC., a California 
wwporation. 



tmopoa e p j order GRAmiNG 

PLAINTIFFS* MOTION FOR LEAVE TO 
TAKE IMMEDIATE DISCOVERY 



IX)ES I - 2, 



Plaintiffif. 



Defeudanls. 



Upon the Motion of Plajntiffij for Leave to Take Intmediatc Discoveiy and (he 
supporting Mcmoraoduia of Uw. and (he declandioo of JcmaUian Whitehead and (he 
exhibit thereto, it is hcKby: 

ORDERED that PlainUflj may serve iiwnediatc discovery oit Micraaoft Coiporati 
to obtain the identity of each Doe Defendant by $atvhi8 « Rule 4$ subpoena (hat seeks 
infonsatioo sttfTident to idcmify each Doc Defendant, incltidiiig the name, addruas. 
telephone number, e-mail address, and Media Aoccsa Coatioi addresses for cacli Defendant 



too 



[PRGPeSBDl ORDPJH ORANTINQ 
PLAINTIFFS^ MOTION FOR LEAVE TO 
TAKE IMMEDIATE DISCOVERY 
Page 1 



Yarmuth Wilsdom Calfo rue 

tHCCWIISWCA 
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rr IS FURIHER ORDERED THAT any i„for,„.,io„ disclosed to Plaklifls .n 

rpnx,«^totheR«le45subpoa« may be „«d by Plaimim solely for U«ipurpc«eof 
protecting PlabUifEf rights under the Copyright Act 



Dated: 



(^N ,iax/ 



M^^^Mi^ 



United Statoj District Judge 



g«<TO^I QROER GRANTINO 

TAKE IMMEDIATE DBCOVERY 
Page 2 



Yarmuth Wiwoow Calfo ?ux: 
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m THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYL VANU 



GROUP INC., a Delaware 

CqviPANY, L.P., a Califoniia 
iuniteqpartnership: ATLANTIC 
RECOI&ING CcftlPORATTON. a 
Delaware coFporaticm: UMG 
RECORD^-Src; a Oriawarc 
oprooratton; CAPITOL RECORDS, 

corooration; BMG MUSfC, a New 



CIVIL ACTION NO. 



RLED 

SGRANTONi 



MAY I 1 2004 I 




DEPUTY 



RECpRpSAXffiRICATiNCj >^ . ^,, 

California corporation; and AJusTA X i i* \T i' -■ a- 

RECORDS, mc.. a Delaw^ O » ly V - ftj ct ~ Qi 4 f\ 

corporation, ^ * 4?'^fl 



PlaintiflS, 



DOES 1 - 5, 

Defendants. 

ORDER GR A^nr^SIr^ p> a r|M TiFFS* IVfOnnN FOR LEA VK TO T a irp 
IMMED^TR DISCOVERV" 

Upon the Motion of Plaintiffs for Leave to Take Immediate Discovery 
and the siq)porting Memorandum of Law, and the declaiation of Jonathan 
Whitehead and the exhibit thereto, it is hereby: 

ORDERED that PlaintifiS may serve immediate discovery on 
Mansfield University to obtain the identhy of each Doe Defendant by serving a 
Rule 45 subpoena that seeks infomation sufficient to identify each Doe Defendant, 
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including the name, address, telephone number, e-mail address, and Media Access 
Control addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any infoimatlon disclosed to 
Plaintiffs in response to the Rule 45 subpoena may be used by Plaintiffe solely for 
the purpose of protecting Plaintiffij* rights under the Copyright Act. 

Dated: -:^AY // lOC^ Qjt C^ uX^ 



United States District Judge 
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MAY 1 2004 

i*E«R.tAft3Q4. CLERK 



"•a^RewSsSRSfow '"^ 




Delaware corporation- ATI. ANTIC 
RECORDING CORP5rAT10H a 
Delaware corporation: VIRGIN 
RECORDS ^RIcXTrNci^ 
Calitomta corporation; PRIORITY 
RECORDS L£C. a CaliforrUa 
lUTUted Iiabilitv company: 
ELEKTRA.ENTCRfAlNMENT 



AKlS 1 A KbCORDS, INC^a 
HSl^^Sf ® corporation; BMG 
MUSIC, a New York general 

California joint venture: anci 
CAPITOL-^CORDS. tSc , a 
Delaware corporation, 



r. l^^^P STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 



NO. CV-04-0134-RHW 



ORDER GRANTING PLAINTIFFS' 
MOTION FOR LEAVE TO TV^Ske 
IMMEDIATE DISCOVERY 



V. 



Plaintiflfe, 



DOES 1-5, 



Defendants. 



Before the Court is Plaintiffs' Motion for Leav^ Take Immediate 
Discovery (Ct. Rec. 7). The Plaintiffs, members of the Recording Industry 
Association of America, Inc. ("RIAA"). have filed a complaint alleging that DOES 

PN^^gSl^Ts^gv^^l^^' MOnON FOR LEAVETO TAKE 
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8 

9 

10 

11 



11-5 illegally engaged in uploading and downloading copyrighted recordings 

2 through www.KaZaA.com, a peer to peer rP2F-) internet service (Ct. Rec. I). 

3 While Plaintiffs are unable to identifythe Does, they collected records of 

4 Defendants' Internet Protocol («!?«) address, the times the downloads or uploads 

5 i took place, and information regarding the specific recordings that were 

6 downloaded or uploaded. The Plaintiffs were able to ascertain from Defendants' 

7 j IP addresses that they were utilizing Gonzaga University as their Internet Service 
Provider («ISP"). Plaintiffs seek statutory damages under 17 U.S.C. § 504(c), 
attorneys fees and costs pursuant to 17 U-S.C. § 505, and injunctive relief under 
17U.S.C. §§502and503. 

I In their Motion for Leave to Take Immediate Discovery, the PlaintifTs seek 

leave to serve Gonzaga University, the ISP for Does 1-5. with a Rule 45 Subpoena 
Duces Tecum, requiring Gonzaga University to reveal the Defendant's names. 
addresses, email addresses, telephone number, and Media Access Control 
("MAC") addresses. 

The Ninth Circuit has held that 'Svhere the idenUty of alleged defendants 
wUl not be known prior to the fiUng of a complaint .... the plamtiff should be 
given an opportunity through discovery to identify the unknown defendants, 
unless it is clear that discovery would not uncover the identities, or that the 
complaint would be dismissed on other grounds." Gillespie v. Civiletti, 629 F.2d 
637. 642 (9* Cir. 1980). Presumably, the discovery device anticipated by this 
ruling was Rule 45. under which a party may compel a nonparty to produce 
documents or other materials that could reveal the identities. See Pennwalt Corp. 
V. Dwand-Wayland. Inc., 708 F.2d 492 (9* Cir. 1983). ITie Court finds that this 
instance presents the very situation indicated by Gillespie. TTie Plaintiffs' case 
relies on the disclosure of the Does' idenUties. and those identities are likely 
discoverable from a third party. 

Under Rule 26(d), Rule 45 subpoenas should not be served prior to a Rule 
SS^gS^^§^^?^^S' MOTION FOR LEAVE TO TAKE 
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26(0 conference unless the parties can show good cause. Fed. R. Civ. P. 26(d) ("a 
party may not seek discovery from any source before the parties have conferred as 
required by Rule 26(f) .... [u]nless the court upon motion .... orders 
otherwise"); see Semitool, Inc. V. Tokyo Electron Am.. Inc., 208 F JLD. 273. 275- 
76 (N.D. Cal. 2002). The Plaintiffs have presented compelling evidence that the 
records kept by ISP providers of IP addresses are regularly destroyed. Thus, good 
cause has been shown. 

Accordingly, U IS ORDERED that: 

1 . Plaintiffs' Motion for Leave to Take Immediate Discovery (Ct. Rec. 
7) is GRANTED. 

2. Plaintiffs are GIVEN LEAVE to serve immediate discovery on 
Gonzaga University to obtain the identity of each Doe Defendant by serving a 
Rule 45 subpoena duces tecum that seeks each Doe Defendants' name, address, 
telephone number, email address, and Media Access Control address. As agreed 
by Plaintiffs, this information disclosed will be used solely for the purpose of 
protecting their rights under the copyright laws. 

3 . Plaintiffs are ORDERED to review Local Rule 7. l(gX2) regarding the 
citation of unpubUshed decisions. All unpublished decisions cited to the Court 
have been disregarded. 

ms SO ORDERED. The District Court Executive is hereby directed to 
enter this order and to furnish copies to counsel of recorxi. 
DATED this //) day/fMay 



ROBERT H. WHALEY 
United States District Judge 



Q:\CiviJv2004\Loud Reeords^ud.imme<fl«telis«eveiy.o«Jer.»T)d 
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INTERSCOPE RECORDS, a California § 

general partnership, ET AL., § 

§ 

Plaintiffs, § 

§ 
§ 

DOES 1-37. I 



IN THE UNITED STATES DISTRICT COURT Ff / r a 
FOR THE WESTERN DISTRICTOFTEXAs' '"--<;, .^^ 



V 




Defendants. 



§ 
§ 



ORDER 

Before the Court is Plaintiffs" Expedited Ex Parte Motion for Order Permitting Third- 
Party Discovery Prior to Fed. R. Civ. P. 26(f) Conference, filed April 28, 2004 (Clerk's DkL #2). The 
motion was referred to United States Magistrate Judge Rot,ert Pitman for resolution pursuant to 
28 U.S.C. § 636(b). Federal Rule of Civil Procedure 72 and Rule 1(c) of Appendix C of the Local 
Court Rules of the United States District Court for the Western District of Texas. 

Plaintiffs, members of the Recording Industry Association of America. Inc. fRIlA"). are 
record companies holding copyrights for numerous sound recordings. (Compl. 1f22). They allege 

each Defendant has, without pemiission, used fhelntemetto download, and/or make availablefor 
download to others, various copyrighted sound recordings. (W. 124). Plaintiffs contend these 
actions constitute copyright infringement, entitling ttiem to damages from the Defendants. (W. 
10124-26). 

Plaintiffs now seek expedited discovery from a third party for tt,e purpose of identifying 
Defendants Does 1-37. Specifically, they wish to issue a Rule 45 subpoena to Grande 
Communications, an Internet Sen/ice Provider ("ISP"). Plaintiffs request pemiission to obtain 
names and addresses for persons they belteve are offering copyrighted sound recordings for 
download over the Internet 
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A party is generally not entitled to seek discovery from any source prior to a Rule 26(0 
conference with the opposing parties. Fed. R. Civ. P. 26(d). Early discovery may. however, be 
authorized by court order upon a showing of good cause. Qwest Comms. Intl. Inc. v. WoridQuest 
Networks. Inc., 213 F.R.D. 418, 419 (D. Colo. 2003); Semitool, Inc. v. Tokyo Bee. Am.. Inc.. 208 
F.R.D. 273, 275 (N.D. Cal. 2002); Yokohama Tire Cony. v. Dealers Tire Supply. Inc.. 202 F.R.D. 
612. 614 (D. Ariz. 2001); Ellsworth Assoc. Inc. v. United States, 917 F. Supp. 841. 844 (D.D.C. 
1996). 

According to Plaintiffs, they have no means of Identifying each Doe Defendant without the 
requested discovenr. In support of their motion. Plaintiffs have submitted a declaration from 
Jonathan Whitehead ("Whitehead"), Vice President and Counsel for Online Copyright Protection 
for RIAA. Whitehead avers that the RIAA has downloaded and listened to a sample of music files 
offered for download on a P2P network by each Defendant.' (Whitehead Decl. iri6). The RIIA. 
thus, has a record of the recordings offered for download, the date and time the infringing activity 
was observed, as well as the Internet Protocol ("IP") address assigned to each Defendant at the 
time. (W.^fl16-17). 

According to Whitehead, the IP address, in combination with publicly available databases, 
allowed the RIAA to delenmine the ISP used by each Defendant {Id. 1112). In this case, the RIAA 
determined the ISP for each Defendant was Grande Communications. {Id. 1f16). Whitehead 
maintains the RIAA is unable to make any further specific Wentificatfon because an ISP owns a 
range of IP addresses, but assigns a specific address only when that subscriber actually goes 
online, {/d. ^14 n.8). 

Plaintiffs shouW be afforded the opportunity to obtain discovery relevant to the identification 



Case 1 :05-cv-01 061 -GK Document 3-4 Filed 05/2672005 Page 1 2 of 1 2 



of defendants they contend are liable to ttiem. See Wakefield v. Thompson. 1 77 F.3d 1 1 60, 1 163 
(9th Cir. 1999) (dismissal of action against unnamed defendant not required as identity might be 
ascertained through discovery); Vafentin v. Dinkins. 121 F.3d 72, 75-76 (2d Cir. 1997) (dismissal 
for want of prosecution improper where plaintiff not permitted to conduct discovery to Identify 
defendant). See also Xerox Corp. v. Genmoora Corp.. 888 F.2d 345, 351-52 (5th Cir. 1989) 
(complaint should not be dismissed for failure to demonstrate standing without providing plaintiff 
opportunity to supply more supportive facts). As they point out. without identification of the 
Defendants, the type of conference contemplated under Rule 26(f) is impossible. Thus, they have 
established good cause for the necessity of engaging in discovery at this eariy stage of the 
proceedings. 

Accordingly. Plaintiffs' Expedited Ex Parte Motion for Order Pennitling TOrd-Party 
Discovery Prior to Fed. R. Civ. P. 26(0 Conference (Cterk's Dkt #2) is hereby GRANTED. 
Plaintiffs may serve immediate discovery on Grande Communications to obtain the identity of each 
Doe Defendant by serving a Rule 45 subpoena that seeks information sufficient to identify each 
Doe Defendant, that is. the name, address, telephone number, e-mail address and Media Access 
Control address for each Defendant. The disclosure of this infonnation is governed by the 
provisions of 47 U.S.C. § 51 1(c)(2)(B). Any infomiation disclosed to Plaintiffs in response to the 
subpoena may be used solely for the purpose of protecting Plaintiff's rights under the Copyright 



Act 



SIGNED this _^ day of May, 2004. 



(R/bj^Ovu 



ROBERT PITMAN 

UNITED STATES MAGISTRATE JUDGE 



